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PER CURIAM.

Following a jury trial, the trial court sentenced defendant Herbert Daniels as an habitual
offender, fourth offense,* to 8 to 40 years' imprisonment for possession with intent to distribute
more than 50 but less than 450 grams of heroin,? and 31 days for both possession of marijuana’
and refusing to obey police officer traffic orders.* Following an appeal to this Court,> however,
the trial court resentenced Daniels as an habitual offender, third offense,® to 7-1/2 to 40 years
imprisonment for possession with intent to distribute heroin, and 31 days for both possession of
marijuana and refusing police traffic orders. The sentences are concurrent. We affirm.

. FACTS

As noted above, the trial court originaly sentenced Daniels as an habitual offender,
fourth offense,” to 8 to 40 years' imprisonment for his possession with intent to distribute heroin
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conviction, and 31 days for his other two convictions. Following sentencing, Daniels moved the
trial court to vacate the habitual offender sentencing enhancement and to resentence.
Particularly, Daniels challenged the accuracy of prior conviction information in the presentence
investigation report (PSIR). Daniels argued that, although not used to calculate the prior record
variables (PRV), a misdemeanor offense from 1978 was improperly counted as a felony in
concluding Daniels was a fourth habitual offender.

In addition to challenging his status as a fourth habitual offender, Daniels challenged the
accuracy of some of the information relating to his past criminal convictions. In particular,
Daniels denied three of the convictions reported in the PSIR (he asserted he was in prison at the
time he was supposedly arrested for two of the convictions), and he noted severa of the case
numbers listed were in fact his federal prison number. Thetrial court denied Daniels' motion for
resentencing, but amended the judgment of sentence to reflect Daniels' third habitual offender
status.

Following denial of his motion for resentencing, Daniels appealed as of right to this
Court. Daniels again challenged the accuracy of the information concerning his prior
convictions contained in the PSIR. This Court remanded for further proceedings, finding the
trial court abused its discretion in not considering all of Daniels challenges to the accuracy of
the PSIR® On remand, the trial court was instructed to articulate whether the disputed
information was relied upon in making a sentencing determination.’ If the information was
relied upon, the trial court was instructed to resolve the challenges and resentence Daniels™® If
the information was not relied upon, Daniels’ sentence could be deemed affirmed and the trial
court was instructed to correct the PSIR as appropriate.*!

On remand, the trial court, relying upon a corrected PSIR, calculated a recommended
minimum guidelines sentence range of 87 to 217 months. The trial court resentenced Daniels
within this recommended guideline range to 7-1/2 to 40 years imprisonment for possession with
intent to distribute heroin and 31 days for possession of marijuana and disobeying police traffic
orders. Relevant to this appeal, in determining Daniels sentence, the trial court scored PRV 1 at
50 points and PRV 2 at zero points.

Following resentencing, Daniels moved the trial court to correct his sentence. Daniels
argued that PRV 1 should have been scored at 25 points and that PRV 2 should have been scored
at five points. In particular, Daniels argued that the prosecution failed to establish the offense
underlying his 1983 conspiracy conviction should have been scored under PRV 1 as a high
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severity offense. Following a hearing, the trial court denied Daniels motion. Daniels now
appeals as of right.

[1. SCORING OF CONSPIRACY CONVICTION
A. STANDARD OF REVIEW

Daniels argues that his previous federal conviction for conspiracy to possess and
distribute cocaine was a low severity felony that should have been scored under PRV 2 rather
than PRV 1. “This Court reviews a sentencing court’s scoring decision to determine whether the
trial court properly exercised its discretion and whether the record evidence adequately supports
aparticular score.”*? A scoring decision supported by “any evidence” will be upheld.** Scoring
decisions involving statutory interpretation present a question of law to be reviewed de novo.*

B. LEGAL STANDARDS

Crimes classified under Michigan law as Class M2, A, B, C, or D felonies are
characterized as “high severity” felony convictions.”> A defendant might also be scored for
offenses committed under the laws of another state or the United States if those crimes
correspond to offenses classified under Michigan law as M2, A, B, C, or D.*® Under PRV 1, a
defendant should be scored 50 pointsif he has two prior high severity felony convictions.*’

C. APPLYING THE LEGAL STANDARDS

Here, the trial court scored 50 points for PRV 1 and zero points for PRV 2, concluding
that Daniels had two prior high severity felony convictions and no low severity felonies. Daniels
challenges his PRV 1 score only as it relates to a 1983 federa conviction for conspiracy to
possess and distribute cocaine.

Conspiracy is not categorized within a specific class™® instead we must look to the
underlying offense to determine the classification.”® In this case, we look to Michigan's
classification of possession and distribution of cocaine. While the offense class varies depending
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upon the amount of cocaine®® we conclude that, a a minimum, the offense corresponds to a
class D felony offense. Cocaine is a schedule 2 drug, described in MCL 333.7214(a)(iv), whose
distribution is governed by MCL 333.7401(2)(a). Depending on the amount of cocaine, violation
of MCL 333.7401(2)(a) is either a class A, B, or D felony.** Accordingly, we find Daniels
federal conviction is equivalent to at least a class D felony; therefore, the offense is a high
severity crime properly scored under PRV 1 rather than PRV 2.

1. EFFECTIVENESS OF COUNSEL

Having determined PRV 1 and PRV 2 were properly scored, we also conclude that
defense counsel was not objectively unreasonable for not arguing Daniels' federal conviction
should have been classified as alow severity felony.?

We affirm.
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